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District Court, City and County of Philadelphia, September, 1852. 

JOEL CADBURY V. CATHARINE DTJVAL. 

1. A creditor by judgment, though for contemporaneous advances, is not a purchaser 
within the Recording Acts, nor is he protected against a trust of which he has 
had no notice. 

2. Trustees for the payment of debts under a codicil to a will, conveyed land to 
D. the testator's widow and executrix, who had been given a life estate there- 
in by the will. The conveyance was nominally for value, but in fact no 
consideration passed, and it was merely made for the purpose of vesting 
the legal estate in D. to enable her to raise money to pay the testator's debts. 
The widow gave a mortgage on the property, under which it was sold. Held, 
that the land was bound by the trust in the hands of D., and that her judgment 
creditors, standing in no better position than herself, were not entitled to be 
paid out of the proceeds remaining after the payment of the mortgage, as against 
the creditors of the testator. 

James S. Duval, by his will, dated the 18th of March, 1842, 
after certain specific devises to his children and grandchildren, be- 
queathed to his wife Catharine Duval, the rest of his property and 
estate ; the rents and profits thereof, after paying his debts, to be 
appropriated to her support during her lifetime ; and over the sur- 
plus of the said rents and profits, over and above her support, if 
any, he gave his wife a power in trust for distribution among his 
children and heirs, the terms of which are not material. He also 
appointed his wife executrix. By a codicil of the 22d of March, 
following, Mr. Duval devised all the residue of his real estate wher- 
ever situated, subject to the life estate therein of his wife, to trus- 
tees in trust to sell, then to apply the proceeds first to the 
payment of any of his debts, to which the same might be subject, 
"and is not otherwise provided for," and then to distribute the 
surplus among his children. 

The testator died in the same year, and on the 27th of the succeed- 
ing December, the Trustees under the codicil, executed a conveyance 
of certain of the residuary real estate, in fee, to Mrs. Duval, recit- 
ing the receipt of an actual money consideration to a large amount. 
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As will appear hereafter, however, nothing was actually paid by 
Mrs. Duval, and the sole object of the conveyance was to put the 
legal title in her, thus merging her life estate, to enable her in her 
personal character to raise money to pay the testator's debts. In 
February, 1843, Mrs. Duval mortgaged the land thus conveyed to 
her, to secure a bond for $7,000, to William Parker. Subsequently 
to this mortgage, and between the years 1844 and 1847, a number 
of judgments were recovered against Mrs. Duval, for debts con- 
tracted by her personally. 

In March, 1848, Parker's mortgage was sued out, part of the 
land sold, and the proceeds paid into Court. The question arising 
whether the mortgage, or creditors of Mr. Duval, who had obtained 
judgment within the five years, were entitled to the money, the 
Court awarded it to the former; and this decision was affirmed on 
appeal, and maybe found in 10 Barr. 268. Apluries levari facias 
was then issued (in 1850,) and the remainder of the mortgaged 
premises sold. The fund thus produced was also paid into Court, 
and referred to an Auditor, who reported that after the discharge 
of the balance due to Parker, the fund was claimed on the 
one hand by the creditors of Mr. Duval, and the judgment creditors 
of Mrs. Duval, on the other, and that the latter had demanded 
issues. These issues, as subsequently settled, were in substance as 
follows : 

1st. Whether for the conveyance by the trustees to Mrs. Duval, 
any money consideration passed between the parties. 

2d. Whether the sole object of the conveyance was, by putting 
the legal title in her, to enable her to raise money to pay the debts 
of the estate. 

3d. Whether there was before, and at the time of the convey- 
ance, a verbal agreement and private understanding between the 
parties, that after the arrangement had been accomplished, Mrs. 
Duval should re-convey to the trustees her legal estate for the pur- 
pose of the trust. 

4th. Whether such re-conveyance was ever made. 

5th. Whether the judgment creditors of Mrs. Duval, had at the 
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time their respective claims became judgments, notice or knowledge 
in fact of the verbal agreement and private understanding. 

Upon the trial of the issues, the jury found the second of them 
in the affirmative, and the rest in the negative. 

Rules -were thereupon obtained to shew cause why the creditors 
of Mr. Duval should not take the money out of court, which were 
argued by 

Mr. T. I. Wharton, for the rules, 

Mr. W. S. Price, Mr. Kennedy, and Mr. Horn, contra. 

The opinion of the Court was delivered by 

Hare, J. — James Duval devised certain land to his wife 
Catharine Duval, for life, by his will. By a subsequent codicil, 
he devised the same land, subject to her life estate, to his sons-in- 
law, in trust to sell it, and after applying the net proceeds to 
the payment of his debts, to distribute the surplus among his 
children. This devise passed a reversionary interest to the 
trustees, subject to an express trust for the payment of the 
testator's debts, and a life estate to Mrs. Duval, charged with 
a lien for the same debts by operation of law. Subsequently 
the trustees conveyed the interest devised to them to Mrs. Duval, 
by a deed, which purported to be in consideration of $7,000. Had 
this consideration been real, the deed would have been a full execu- 
tion of the power, and would have discharged the land from the 
trust, and passed a clear and unincumbered title to the grantee. In 
point of fact, however, no money was paid, the object of the convey- 
ance being to enable Mrs. Duval to execute the trust declared by 
her husband, to the best advantage, by selling her life estate, as 
well as the residuary interest devised to the trustees. The trusts, 
therefore, survived the conveyance, and bound the estate in her 
hands as if no conveyance had been made. For nothing is better 
settled than that a conveyance will not defeat a trust, unless the 
grantee buy without notice, and for value ; and here the grantee 
gave no value, and was indisputably affected with notice. The 
land was afterwards mortgaged by Mrs. Duval, and subsequently 
sold under a levari facias, issued on the mortgage. The Supreme 
Court decided, when the case was before them, that although the 
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trust bound the land in the hands of Mrs. Duval, it did not bind 
the mortgagee, who was a bona fide purchaser for value. He ac- 
cordingly received the amount of the mortgage out of the proceeds 
of the sale, and the question now is, as to the proper distribution of 
the residue, which is claimed on the one hand by the creditors of 
Mrs. Duval, and on the other by those of her husband. This ques- 
tion seems to admit of a plain and easy solution. The general rule 
is, that the rights of those who claim by a derivative title, rise no 
higher than the rights of the person through or under whom they 
claim. Thus, the purchaser of Keal Estate has to submit to the 
defects of the title of the grantor, and cannot protect himself by 
showing that he bought in ignorance of their existence. The pur- 
chaser of a chattel, cannot ordinarily resist a suit brought by the 
rightful owner, even where the vendor was in possession of the 
chattel at the time of the sale, and held himself out as the owner. 
And the assignee of a chose in action, is well known to be bound 
by all equities which bind the assignor. "When, however, a pur- 
chaser parts with value on the faith of the legal title of the vendor, 
he is not bound by equities of which he had no notice at the time of 
the purchase. This exception to the general rule is as well settled 
as the rule itself, and is necessary to prevent the refined and intri- 
cate system of trusts, which are obligations of conscience, rather 
than rights of property, from becoming a clog and burden on the 
free transmission of property from hand to hand. 

What we are to determine in this case, therefore, is whether the 
Judgment creditors of Mrs. Duval come within the exception or 
within the rule ; whether they claim merely through and under her, 
or have a new and superior title, which puts them in a better posi- 
tion than she occupies. 

That she could not claim this fund for her own purposes, as 
against her husband's creditors, is evident ; that she could not apply 
it to pay her debts to the exclusion of his debts, is also evident, and 
the question simply is, whether her creditors can insist on applying it 
to a purpose to which she could not apply it herself. Now it has been 
settled by a train of decisions in England, which come down from 
the origin of Equity there, and has been repeated and established 
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in this country by other decisions which extend as wide as the 
country itself, that a Judgment creditor is within the rule and not 
within the exception ; that he has the rights of the debtor, and has 
no more, and that he cannot compel the debtor to disappoint the 
prior and superior claims of others in order to discharge the debt. 
In other words, it is settled that a Judgment Creditor is neither a 
purchaser in the technical or limited sense in which the term is used 
in equity, nor in that in which it is used in the recording acts 
of this country, and must stand or fall by the real, and not by the ap- 
parent rights of the defendant in the judgment. It is, however, 
contended that a judgment obtained for an antecedent debt, and 
one given for contemporaneous advances, are on a different footing, 
and that the one should be viewed in the same light with a Mort- 
gage, whatever may be the effect of the other. One answer to this 
is, that a man who advances money to another, has a right to dic- 
tate the security, and that if he choses to accept a Judgment which 
will bind all the property of the debtor, whether more or less, in- 
stead of a mortgage, which only binds that which is specially 
mortgaged, he must abide by his choice, and cannot afterwards in- 
vest either mode of security with the attributes of the other. And 
a better answer is, that if a creditor ask for a mortgage of that 
which really belongs to others, though apparently to the debtor, he 
will not obtain it unless the latter is prepared to commit a fraud, by 
pledging the property of third persons specifically, for his own debts. 
When a debtor has committed such a fraud, a creditor who has 
parted with value in good faith, and in reliance upon the fairness of 
the security, may enforce it, but when the debtor has not, and per- 
haps would not, misappropriate the property entrusted to him for 
others, to his own purposes, shall the law, which is supreme reason 
and justice, step in to commit a wrong which the parties themselves 
have avoided. The case of Struthers v. Peltz, recently decided by 
the Supreme Court, is relied on as establishing a different rule, and 
as showing that a judgment creditor may have the rights of a 
purchaser. Were that case more nearly in point than it is, it would 
not justify us in disregarding the uniform course of decision in 
this State, sustained by the whole weight of authority elsewhere. 
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But the question in that case was not as to the right of a Judgment 
creditor to compel the application of a trust fund, to the payment 
of the judgment in derogation of the rights of the cestui que trusts, 
but as to whether an antecedent lien, which had been released by 
executors, to whom the law gave the right to release it, could be set 
up by equity against a subsequent judgment, and for the benefit of 
legatees and not of creditors. The release of a debt stands on a 
very different footing from the conveyance of an estate, and legatees 
whose claims originate in the bounty of the testator, and derive 
their existence from his will, cannot be viewed in the same light 
with creditors whose demands are paramount to the will, as well as 
sanctioned by it. We therefore award the fund in Court to the credi- 
tors of James Duval, and direct that it be distributed among them 
pro rata. 



Court of Appeals, Kentucky, October, 1852. 

THOMAS POWELL V. THE FIREMEN' S INSURANCE COMPANY. 

1. It is not necessary to sustain a bill in Equity for the correction of a mistake in a 
sealed instrument, that there should have been a previous application to, and re- 
fusal by the defendant to cure the defect. 

2. Where a vessel has been stranded before the expiration of a policy of insurance 
on her, though the principal part of the damage, as the expense of getting her off, 
has been incurred subsequently thereto, the insured is entitled to recover for the 
whole loss suffered by him. 

3. Negligence or unskilfulness in the master or crew, not amounting to barratry, 
will not avoid an insurance, where the loss has been immediately occasioned by a 
peril insured against. 

4. Where a steamboat is insured for the navigation of a particular river, as the Mis- 
sissippi, and not from port to port, the rules as to deviation do not apply ; and 
therefore, that a loss has been incurred while the boat has been running in an un- 
frequented, though navigable channel of the river, will not affect the policy. 

6. A surety in a forthcoming bond, given on the attachment of a vessel, in a suit 
between the owners, has an insurable interest in her. 

Appeal from the Louisville Chancery Court, Pirtle Ch. 
The following abstract of the facts and opinion of the Court in 
this important case, has been furnished by a competent authority. 



